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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 21st day of Septenber, 1992

THOVAS C. Rl CHARDS,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant
Docket SE-10629
V.

LAWRENCE O. LAVALLEE

Respondent .

N N N N N N N N N N N N N

OPI Nl ON AND ORDER

The Adm ni strator has appealed fromthe oral initial
deci sion and order Adm nistrative Law Judge Jerrell R Davis
rendered at the conclusion of a hearing held on July 19, 1990.°
By that decision, the |law judge nodified a revocation order to a
ni ne- nont h suspensi on of respondent's comercial pil ot

certificate and otherwise affirned the Adm nistrator's order, the

'An excerpt fromthe hearing transcript containing the
initial decision is attached.
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gi st of which alleged that respondent had operated an unairworthy
aircraft, without the requisite nunber of crewrenbers, and when
he did not possess a current nedical certificate. The
Adm nistrator alleged that as a result of these allegations,
respondent violated sections 61.3(c), 61.31(a), 61.58, 91.4,
91.29(a), 91.27(a)(1l) and (a)(2), 91.9, 91.30(a) and (b),
91.33(b)(9), 91.31(a) and (b)(1), 91.165, and 91.169(f) of the
Federal Aviation Regulations (FAR), 14 C F. R parts 61 and 91.

The issue before the Board in this appeal deals solely with
the law judge's ruling that a purported settl enent agreenent
bet ween the parties had been reached and then resci nded by the
Adm nistrator's counsel. The | aw judge apparently accepted
respondent’'s claimthat he had obtai ned an agreenment with FAA
counsel, and then proceeded to enforce that agreenent by
affirmng the allegations but nodifying the sanction to a nine-
nmont h suspensi on, which is the period of suspension respondent
clainms to have agreed upon with FAA counsel. W find nerit in
the Adm nistrator's contention that the | aw judge was w t hout
authority to enforce this agreenment. For the reasons that
follow, we will reverse the |aw judge's order and renmand the case
for further proceedings.?

According to docunents contained in the Board's file, the

Adm nistrator filed the order as the conplaint in this matter on

Wiile it occurs to us that respondent has essentially
admtted all of the allegations in his efforts to enforce the
purported settl enent agreenent, the Adm nistrator has not asked
the Board to affirmthe revocation order in its entirety, but
asks only that the case be remanded for a hearing.
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October 10, 1989. The order indicates that informtion was
presented on respondent’'s behal f by Jack Sobel man, both by
tel ephone and in witing.® On December 12, 1989, respondent, pro
se, filed an answer to the Administrator's conplaint.” On
February 6, 1990, the Adm nistrator served a Request for

D scovery on respondent, who at the tinme was apparently still
unrepresented by |legal counsel. On April 18, 1990, a note in the
file to the law judge indicates that according to FAA counsel,
respondent had now retained an attorney in this matter. A notion
to conpel discovery was filed by the Admnistrator on April 30,
1990, with service on that attorney. On May 21, 1990,
respondent's counsel served the FAA with a notice of deposition
and a request for discovery. On May 24, 1990, respondent's
counsel responded to the FAA request for discovery, indicating a
nunber of witnesses he intended to call in respondent's defense.
On June 20, 1990, the Admi nistrator responded to respondent's

di scovery request. The order was anmended on July 3, 1990. O her
subsequently filed discovery pleadings are contained in the file.
On June 28, 1990, respondent's counsel filed a pleading, treated
by the | aw judge as a suppl enental answer to the conplaint, in
whi ch respondent alleges as an affirmative defense that this
matter was settled between the parties but that the settlenent

was "inproperly rescinded.”

‘M. Sobelman is apparently not an attorney.

‘Respondent adnmitted the violations of FAR 8§ 61.3(c),
61. 31(a), 61.58, and 91.4 but denied the remaining allegations.
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On July 19, 1990, a hearing was held in this matter. Before
proceeding to the nerits of the case, the | aw judge questioned
respondent's counsel concerning his "affirmative defense" that
there had been a settlenent agreenent. Respondent's counsel told
the | aw j udge that FAA counsel’® had offered to respondent a nine-
nont h suspension, and that she had instructed respondent to send
his certificate to her by certified nmail. Counsel also told the
| aw judge that he then called FAA counsel, and that she verified
this information. (TR-14). Respondent then offered the
foll ow ng docunents into evidence:

1. Aletter dated March 27, 1990, from respondent's counsel
to FAA counsel, in which respondent proposes that he serve a
ni ne- nont h suspension, but that he serve it in three three-nonth
of f-season periods over three years, so as to not disrupt his
business.® (Ex. R-1)

2. Aletter dated April 16, 1990, in which FAA counsel
responds to respondent's counsel as foll ows:

"You have offered to accept a 9-nonth suspension in segnents

of 3 nonths for 3 years. | have been advised that it is
agai nst the FAA enforcenent policy to all ow suspensions that
are not continuous. Therefore, | have to reject your offer.

| must tell you that the FAA has rejected a nunber of forner
proposal s nade by a representative for M. Lavall ee.

Al t hough | am synpathetic to the fact that, if a revocation
is sustained by a law judge, it would be a hardship on the
airman in that it would put himout of business. It is our

*The FAA attorney at the hearing was not the attorney
involved in the settlenent discussions, who was absent in order
to take the California Bar exam

*Respondent earns his living through the purchase and sale
of aircraft.
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position that this case involves sonme serious questions of
judgment and we feel a revocation is appropriate.” (Ex R-2)

3. An affidavit by respondent in which he clains that in a
phone conversation with FAA counsel on May 1, 1990, she offered

hima settlenent by stating, words to the effect of, "would you

accept a 9 nonth suspension,” to which respondent clains he

responded affirmatively. Respondent asserts that FAA counsel

then explained to himhow to tender his certificate to the FAA by

7

certified mail," and told himto call his attorney to confirmthe

settlenment in witing. (Ex R 6).
4. A letter fromrespondent's counsel to FAA counsel dated
May 2, 1990, which reads as foll ows:

"This will confirmyour conversation with Larry LaVallee, as
wel | as our subsequent conference.

M. LaVallee's pilot certificate is being forwarded to you
under separate cover.

You are authorized to retain this certificate for a period
of nine nonths fromthe date of receipt. It is agreed, by
way of this letter, that M. LaVallee's privileges,
represented by said certificate, shall be suspended for a
period not to exceed nine nonths, at which tine the
certificate shall be returned to M. LaVall ee.

| f, for any reason, you are unable to inplenent this
agreenent, M. LaVallee's certificate shall be returned
forthwith." (Ex R-3)

5. Aletter dated May 3, 1990, in which FAA counsel states
in pertinent part:

"Essentially, M. LaVallee and | discussed a 9 nonth
suspension of his certificate. | had indicated to himthat
| would discuss the matter again with our regional Flight
St andards Division to determ ne whether they woul d be
willing to settle for 9 nonths. | received today M.

'Respondent nonet hel ess forwarded it by express mail .
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LaVal l ee's certificate and letter in which he indicates that

we had agreed to a 90-day suspension. There was no

di scussion of a 90-day suspension....This norning our Flight

Standards Division indicated to ne that, as stated

previously, they feel the violations are serious in nature

and warrant the sanction as proposed. It appears that this
position is firmand does not nerit further discussion as

t he previous discussions have been fruitless...."

The letter indicates respondent's certificate was returned under
separate cover. (Ex R-4)

Assum ng, arguendo, that the Board had the authority to
enforce a settlenent agreenent, we are far from persuaded that
the respondent has established that the Adm nistrator entered
into one here. Qur review of the documents indicates to us that
respondent nmade several offers of settlenent which were
repeat edly declined by FAA counsel. At nost, it appears to the
Board, FAA counsel may have agreed to take the matter to the
investigating authorities who initiated the action, in her
efforts to placate an extrenely persistent airman who insisted on
contacting FAA counsel directly, notw thstanding the fact that he
had al ready retai ned counsel. Since we do not have the benefit
of FAA counsel's version of the events, we nust rely on
respondent and his counsel's avernents which, in our view, are
not convi nci ng when considered in light of the inconsistent
docunent ary evi dence which they produce. W note, for exanple,
that fromthe outset, FAA counsel indicated that the
Adm ni strator considered revocation appropriate, see Exhibit R- 2,

and certainly this position is consistent wwth simlar natters

whi ch have been before the Board in the past. Secondly, we find
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counsel 's expl anation of the |anguage at the end of his
"confirmng" letter less than conpelling; if he believed he had a
bi ndi ng agreenent with FAA counsel, why woul d he have suggest ed
t hat FAA counsel m ght nonethel ess be unable to inplenent it,
before surrendering his client's certificate?’

Not wi t hst andi ng our belief that the record does not support
the I aw judge's conclusion that a settlenent agreenent had been
reached, we remain of the view, denonstrated in prior cases, that
our statutory nmandate to review on appeal the suspension or
revocation of any operating certificate or |license issued under
Section 609 of the Federal Aviation Act of 1958° does not
enconpass the enforcenent of settlenent agreenents between

hol ders of certificates and the Adm nistrator. See Adninistrator

V. Rippee, 4 NISB 1041 (1983) and Adm nistrator v. Hegner, 5 NISB

148 (1985). W nust therefore find that the | aw judge | acked
authority to rule on the validity of the disputed settlenent, and

that the matter should be remanded for further proceedings.

*Mor eover, if counsel had been instructed by FAA counsel to
send the certificate by certified nmail, why did he ignore those
instructions and forward the certificate by express mil?
Further, why did counsel go to the expense of discovery,

i ncludi ng the deposition of several w tnesses the week before
hearing, if in fact he believed he had a binding settlenent?

49 U.S.C. § 1429.



ACCORDI NG&Y, I T IS ORDERED THAT:
1. The | aw judge's order is reversed; and
2. The matter is remanded to the |law judge for further
pr oceedi ngs.
VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, HART and

HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.



